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Executive Summary

Thisdocument provides the framework for acting onand investigating reports of sexual
harassment on the part of employees, volunteers, board members, and contractors for The Open

Stories Foundation. This document will explain, in detail, the following five points:

The need for a sexual harassment policy
A comprehensive definition of sexual harassment
Avenues for reporting sexual harassment

Investigation procedures

A

Corrective action procedures

Inadditionto thesesections,anappendix of resources for combatting and responding tosexual
harassment is alsoincluded.

Thispolicyisrequisiteforprotectingboththeorganizationaswellas potential victims of
harassment. This policyempowersboth the organizationand potential victims of harassmentwith the
toolstoreportand reactappropriately to sexual harassment. Additionally, showingagood faith effort
tofollowacomprehensiveprotocol forinvestigating, documenting, and responding to claims of sexual
harassment can protect the organization from possible legal liability.

The standard of best practices for preventing and responding to workplace sexual harassment
has been set by the Equal Employment Opportunity Commission. While OSF does not formally
employ enough people to be legally beholden to the EEOC’s federal requirements for dealing with
workplace harassment', this document is based on its standards for training, documenting,
investigation, and executive corrective action in situations of sexual harassment.

Sexual harassment is a serious, pervasive barrier to victims” opportunities for career
advancement. Itcanhavesevereand traumaticeffects onthe wellbeing of those whoexperienceit.

Organizationshavebothamoralandlegal obligationtotake claimsofsexualharassmentseriously

'Organizations whichemploy fewer than 15 people are notlegally required to abide by EEOC standards of
responding to workplaceharassment.



through documenting them, investigating them, and taking appropriate corrective action. By adopting
this policy, the Open Stories Foundation has agreed to follow its protocol for appropriate response to

incidents of sexualharassment.

This policy has been prepared by Shelley Denison, an independent nonprofit governance consultant in

Columbus, Ohio.



Need for a Sexual Harassment Policy

A 2016 Equal Employment Opportunity Commission’study found that between 25% and
85% of women have experienced workplace sexual harassment. Of the victim responses to sexual
harassment studied, such as confiding in friends or enduring the behavior, the study found that the
least common avenue pursued is internal reporting structures: only about one third of workplace
harassmentvictimsspoke withasuperiorabouttheirharassmentand only 6% of victimsfiled aformal
complaint. The study found that the most common reasons for non-report include fear of disbelief,
fear of social or professional retaliation, fear of blame, and fear of organizational inaction. These fears
arenotunfounded: one2003 study’found that75% of women whoreported workplace sexual
harassmentfacedretaliatory pushback. Thesestatisticsshow aharrowing need fororganizationstobe
proactiveinprotectingemployeesand associates from workplacesexualharassmentand providing
appropriate measures for responding to sexual harassment claims.

Anadditional purpose of a sexual harassment policy is to protect the organization fromlegal
and financial liability. Under employment law, employers can be held liable for the behavior of their
employees. Having a formal reporting and investigation process allows the organization to show that it
has performed due diligence in responding to sexual harassment. Additionally, the EEOC report
found that organizations suffer lost productivity and increased turnover as a result of workplace sexual
harassment. It should be made explicit, however, that the primary purpose of a sexual harassment
policy is to protect individuals from sexual harassment and empower victims and the
organization with tools torespond to sexual harassment; avoiding organizationalliabilityis a
secondary purpose.

Giventhesetwopoints, theneed forasexualharassmentpolicyisclear. Sexualand

gender-based harassment occurs in organizations of all types and sizes, including in the nonprofit

2U.S. Equal Employment Opportunity Commission. (2016). Select Task Force on the Study of Harassmentin
the Workplace.

3Cortina, L. & Magley, V. (2003). Raising Voice, Risking Retaliation: Events Following Interpersonal
Mistreatmentin the Workplace. Journal of Occupational Health Psychology, 8(4).



sector. Both the EEOC and top human resource professional associations strongly encourage all
organizations to adopt comprehensive policies regarding workplace harassment. The following
sections will outline procedures for reporting and responding to allegations of sexual harassment for

The Open Stories Foundation.



Definition of Sexual Harassment

According to the Equal Employment Opportunity Commission report, one of the key reasons
for the disparity in reported instances of sexual harassment s that sexual harassmentlacks a single,
standard definition. Having a clear definition of sexual harassment provides a standard on which
reporting and investigation can stand. The most basic definition of workplace sexual harassment
comes from the EEOC, which basesits standards for harassment on the Title VII (asection on
workplacediscrimination)ofthe1964 CivilRights Act. The EEOC definessexualharassmentas

follows:

“Unwelcome sexual advances, requests for sexual favors, and other verbal or physical
conductofasexualnature constitutessexualharassmentwhensubmissiontoor

rejection of this conduct explicitly orimplicitly affectsanindividual'semployment,
unreasonably interferes with an individual's work performance, or creates an

intimidating, hostile or offensive work environment.”

Legally, therearetwotypesof workplacesexualharassmentasdetermined by the Supreme
Courtcase Meritor Savings Bankv. Vinson.* The firstisquid proquoharassment, whichincludes
instances of superiors requiring sexual favors from subordinates in exchange for employment-related
actionssuchasreceiving araise or keeping ajob. The second type of sexual harassmentis creating a
hostilework environment. Thisincludes the pervasive presence of sexual material, threats, orjokes
thereby fostering a hostile or intimidating work environment.

While the EEOC definition covers the basic principles of sexual harassment as defined by
federal law and judicial precedent, many organizations and human resources firms provide additional
definitionsand classificationsof sexualharassmentbased on theirspecificneedsand contexts. For The
Open Stories Foundation, not only will investigations of sexual harassment against employees be

required, butalsoinvestigationsintoallegations of harassmentagainstanyone by an OSFemployee,

*Meritor Savings Bank, FSB v. Vinson. U.S. Supreme Court, 1986.
<https://www.oyez.org/cases/1985/84-1979>.


http://www.oyez.org/cases/1985/84-1979

board member, volunteer, or contractor during the execution of their OSF duties. The following are
illustrative, butnon-exhaustive, examplesof claims forwhichaninvestigationisrequired under this
policy:
¢ Aninterview guestis harassed by apodcasthostcontracted by OSF either during the
interview or at any time during podcast-related contact.
o Aworkshop attendee isharassed by an event volunteer during the course of the workshop.
¢ AnOSFemployee, volunteer, or contractorisharassed by another OSFemployee, volunteer,
board member, or contractor at any time.
¢ AnOSFemployeesuggeststhatasubordinate providesexualfavorsinexchangeforany
work-related benefits, suchasapromotionoraraise, or threatens termination ofemployment
if sexual favors are not provided.
Asillustrated by these scenarios, two criteriamustbe metin order to warrantaninvestigation: first, the
alleged perpetrator mustbe an official employee, contractor, board member, or volunteer of the Open
Stories Foundation. Second, if the person making the incident claim is not formally affiliated with
OSF, theincident musthave taken place while theindividual against which the claimismadeisacting
in their capacity as an employee, contractor, board member, or volunteer for OSF. If the individual
reporting anincidentisalsoemployed or otherwise formally affiliated with OSF, theincidentneed not
occurwhilethealleged perpetratorisactingintheir professional capacityinordertowarrantan
investigation.
Appendix A of this policy is a summary of unacceptable behavior. Allemployees, board
members, contractors, and volunteers should become familiar with this summary. Proactively
providing thissummary tothoseformally affiliated with OSF canhelp preventsexualharassmentby

clarifying potential “gray areas” of unacceptable behavior.



Avenues for Reporting Sexual Harassment

The first step in conducting an investigation into a sexual harassment claimis to gather as
muchinformationaspossiblefromthecomplainantinaninitialreport. Thekey priorityinthis
process is to empower the reporter with options for reporting. The primary goal of this stageis to
ensure thata victim of sexual harassment faces as few barriers as possible to effectively reporting
harassment. There are two ways to take a report: personalized and anonymous. A personalized report
hasthereporter’sname attached toit while ananonymous report doesnot. This section will explain
how to make each type of report as well as steps to protect the reporter from retaliation and to ensure

confidentiality.

Incident Response Team

Apoolof OpenStoriesFoundationaffiliates, knownastheIncident Response Team, are
tasked with taking sexual harassment reports. When an incident report is made, at least two individuals
from this team will be selected toreview and investigate the report. They have been trained to respond
appropriately to claims of sexualharassmentand to follow effective reporting protocols. Harassment
claims should be made to these individuals. Any OSF staff members in a supervisory position who
receiveaharassmentcomplaintfromsomeone they superviseshould, withpermissionof theclaimant,
forward thecomplainttoamemberof theIncident Response Team.If someone from theIncident
Response Teampoolisparty orwitnesstoareport, theymaynotserveasaninvestigator for that

report.

Anonymous Reporting

Anindividual may choose to make ananonymous report. There are many reasons why they
may choose this option, including fear of possible retaliation or damage to personal reputation. The

downside of thismethod, however, is thatitis impossible to follow up with the person who makes the



complaint. Therefore,asmuchinformationas possibleshould be gathered when takingananonymous
report.
Anonlineformdesignated specifically forreporting sexualharassmentisavailableat

https://goo.gl/forms/acHSvQsg3X9PyIWz2. This form asks for pertinentinformation related to the

details and nature of the incident. This form will ask for the date and time of the incidentas well as a
detailed accountofthe incident. Thereporter cansupplyasmuchoraslittleinformationasthey
choose. Thisform will explainin clearlanguage that morerather thanlessinformation will resultina
more effective investigation process, but that it is entirely up to the reporter the amount of

information they wish to share.

Personalized Reporting
Ifareporter chooses to do so, they may have their name attached to their report. In this case,
they will contact a member of the Incident Response Team either in person, by phone, or over email

(irtteamosf.com@gmail.com) to initiate reporting procedures. The IRT member will gather the

following information:

The reporter’s name and contact information.
The name of the alleged perpetrator.

The date and time of the incident.

Ll e

Asmuchinformationabouttheincidentasthereporter feelscomfortablesharing.
The members of the Harassment Response Team have been trained to gather this information with
compassionand thoroughness. They havealsobeen trained on confidentiality protocol. After taking
thereport, theIR-T member will provide victimadvocacy resources, explainnextsteps, and will work
with the reporter to decide on an appropriate follow-up method. The IRT member will also explain

that the reporter can request that the investigation be halted or stopped at any time for any reason.


https://goo.gl/forms/aoHSvQsg3X9PylWz2

Confidentiality and Protection from Retaliation

Asmentioned above, the EEOC reportlists fear of retaliation as one of the main reasons why
victims of harassment donotreport. Acts of retaliation on the part of an employee in a harassment
casecanputtheorganizationina position oflegalliability and also deter other victims of harassment
fromreporting their ownincidents. For these reasons, maintaining reasonable confidentiality and
protecting individuals from retaliation is a high priority.

Legally, retaliationisdefined asanyactionthatwould deterareasonableemployeeinasimilar
harassment situation fromreporting acomplaint. Itisimportant tonote that retaliation need nothave
hostileintentions. Forexample, changing the work duties of anemployee whohas reported that they
havebeenharassed - evenifthischangein dutiesisintended tokeep them from having tointeract with
the personwhothey claimed harassed them-canbe considered retaliatory as the changeinduties may
be deleterious to the employee. The key criteria for determining if an action is retaliatory is to ask if
that action would be taken if the individual had not made a harassment report.

Toprotectconfidentiality, the only individuals whoshould be privy tothe details of the
investigationare the claimant, the alleged perpetrator, the Incident Response Team, and any relevant
witnesses. Other OSF staff, contractors, directors, or volunteers who are not party to the report should

not be told any details of the incident until the investigation is complete.

>Equal Opportunity Employment Commission. Questions and Answers: Enforcement Guidance on
Retaliationand Related Issues.<https://www.eeoc.gov/laws/guidance/retaliation-qa.cfm>.

10


http://www.eeoc.gov/laws/guidance/retaliation-qa.cfm

Investigation Procedures

Conducting a fair, thorough investigation requires both sensitivity and objectivity. While
standard protocol can provide a consistent framework for investigating harassment claims, each
situationis unique and requires thoughtful discretion. This section will detail the steps for conducting
aninvestigationwhilealsopointingoutwheresituational considerationwouldbeneeded. Thesesteps
are as follows: be prepared to document everything; undertake appropriate interim measures; begin an
investigation immediately; conduct party and witness interviews; determine credibility of statements;

and reach adetermination.

1. Be prepared to document everything

Theimportance of thorough documentationinasexual harassmentinvestigation cannotbe
overstated. Importantdocumentationincludesemailswithinvestigation parties, asigned witness
report,signed witnessstatements, and timesand dates of investigation-related events (interviews,
phone calls, emails, etc.) Adequate documentationisnot only necessary to support decisionsmade
based on theinvestigation, but they can protect the organizationin the case of legal intervention. All
documentation should be stored in a secure location which can only be accessed by the Incident

Response Team.

2. Undertake appropriate interimmeasures

Depending on the severity of the situation, the Incident Response Team may suggest interim
actiontoensure that the claimantand the accused perpetrator have minimal contact with one another.
However, care must be taken to prevent unintended retaliatory action against the claimant. Any

changes made to the claimant’s work duties or schedule may constitute retaliation.

11



3. Begin an investigationimmediately

Anyunduedelayinbeginningand investigationmayhaveanumberof negative consequences.
First, the claimant may beless willing to trust the investigation processif there is hesitation to begin.
Second, witnesses may forgetimportant details or may be more difficult to follow up with as time
passes.Ifadelayisrequired, documentthereasonforthedelay and storeit with therestof the

investigation documentation.

4. Conduct party and witness interviews

Ifthere were any witnesses to the incident, contact them to schedule an in-personinterview. If
anin-personinterview isnot possible, schedule aphoneinterview. Ask them open-ended questions
aboutthespecificincidentaswell as their observations of theaccused’sbehaviorin general. Because of
the EEOC’s definition of sexual harassment, patterns of overall behavior can be considered when
determining if sexual harassment occurred. Guided questioning may bias the witnesses” answers, so it is
important to refrain from asking “loaded” questions or from elaborating on their answers for them.
Finally, ask the witnessesifthereisanyoneelsewhoshouldbeinterviewed and contactthose
individuals.

Itisup tothe discretion of the Incident Response Team as towhenand how to contact the
alleged harasser. Situational contextaswell asthe priorities of protecting the claimantand conducting
afairinvestigationwill guide this decision. Again, documentall contactand allinterview contentwith
the accused. Have the accused perpetrator sign their statement of the incident.

Interview questionsfor the claimant, theaccused, and third party witnesses as offered by the

Equal Opportunity Employment Commission canbe found in AppendixB.

12



5. Determine credibility of statements

Onceallpartieshavegivenstatementsand allevidencehasbeengathered, theIncidentResponse Team
must determine the credibility of the claim. The EEOC offers the following factors to consider when
determining the credibility of each statement. These factors should be considered together,and noone

of them should immediately dismiss or prove the claim.

1. Inherentplausibility. Do the statements make sense, and are the events asreported by the
parties reasonably possible?

2. Demeanor. Did the person seem truthful or deceptive?

3. Motive to falsify.Is there any reason for the person to have been untruthful?

4. Corroboration. Do the witness statements or any physical evidence support or contradict the
claim?

5. Pastrecord. Has the accused exhibited a pattern of this behavior?

Thesefactorsshouldbe considered foreachinterviewee’sstatementof eventsand each should be

weighed appropriately and at the thoughtful discretion of the Incident Response Team.

6. Reach a determination

Onceinterviewshavebeencompleted and allevidencehasbeenreviewed, theIncident
Response Team will confer to determine the outcome of the investigation. This determination should
be thoroughly documented and signed by the Incident Response Team. Because each claimisunique,
it is impossible to provide a methodical system for determining the outcome of every harassment
scenario. However, while this step necessitates a subjective consideration of evidence, supporting
evidence should be clearly explained and it must show alogical path to the determination. Once a

determination is reached, parties should be notified of the final decision.

13



Corrective Action Procedures

Oncetheinvestigation processiscompleteand the Incident Response Team has determined a
conclusion, they will recommend corrective action proceedings. There are two types of corrective
action that canbe taken: punitive action against the harasser and restorative action for the claimant.
Correctiveactionsmustbethoughtfullymeted astheorganizationhasalegaland ethical responsibility
todeter harassmentin the futureand toshow agood faitheffortinactively and appropriately
responding toharassment. Aswithall stepsin the reporting and investigation process, any corrective

actions taken should be thoroughly documented.

Punitive Action

If the Incident Response Team determines that there is sufficient evidence to prove that the
claimsagainsttheharasserarefounded, they willsuggestspecificpunitiveactions. Thetype of punitive
actionshould be proportional tothe offense. What constitutesanappropriateactionisup tothe
discretion of the Incident Response Team, but they mustbe able to document why the punitive
action is appropriate. Some examples of punitive action are as follows:

o Oral or writtenreprimand;

o Reassignment of workduties;

¢ Demotion;

o Reduction of wages;

o Suspension;

o Discharge;

o Trainingtoensure the harasser understands why theirbehavior was inappropriate;

o Continued monitoring of the harasser’s behavior
It is important that the action is proportional to the type of harassment to both protect the
organization from liability and to deter future harassment. If the punitive action is too harsh, the

individual against which the actionis taken has the potential for legal action. If itis too lenient, it may

14



notsuccessfully deter futureharassmentand may opentheorganizationtolegalinterventionbythe

victim.

Restorative Action

Inadditiontopunitiveactionagainsttheharasser, the organizationalsohad the responsibility
to provide restorative action for the victim of harassment. The first priority for restorative action is
thatany corrective action should notadversely affect the victim. Any adverse effects for the victim
could constitute retaliatory action. Restorative action should be discussed with the victim in order to
ensure thatwhateveractionistakenisbeneficial for them. Some examplesof restorativeactioninclude
the following:

o Anapology from the harasser and from the organization;
o Removalofanynegative evaluationsof theemployeethatarose dueto theharassment;
¢ Monitoring for any possible retaliatory action against the victim;

o Correcting any harm caused by the harassment, including compensation for losses.

15



Appendix A: Statement of Unacceptable Behavior

All employees, board members, contractors, and volunteers should become familiar with what
is considered sexual harassment. This statement provides an overview of what constitutes sexual
harassment. Any individual formally affiliated with The Open Stories Foundation who is found
throughaninvestigationtohavecommited sexualharassmentissubjecttocorrectiveaction,including
termination of their organizational affiliation. Actionable offenses include both harassmentamong
employees, board members, contractors, and volunteers as well asharassment from any individual

formally affiliated with OSF against any other person while undertaking their OSF-related duties.

Sexualharassmentisdefined by the Equal Opportunity Employment Commissionas
unwelcome sexual advances, requests for sexual favors, or other verbal or physical conduct of a sexual
nature when:

1. Submissionto orrejection of this conduct explicitly orimplicity affectsanindividual’s
employment;
2. Itunreasonably interferes with an individual’s work performance;

3. Oritcreates an intimidating, hostile, or offensive work environment.

Someexamplesof sexualharassmentinclude repeated and unwelcomerequestsfor datesor
sexual encounters; telling sexually-oriented jokes or stories or making sexually explicit comments;
repeated and unwanted physical contactsuchashugging, stroking, patting, orinhibitinga person’s
ability for freemovement; transmitting pornography or othersexually explicitmaterial overemail or
text message; or displaying sexually suggestive material. This list is non-exhaustive. As a general rule, if

youareunsureifabehavioris considered sexual harassment, youshould refrain from thatbehavior.

Inadditiontocommitting sexualharassment, anyactsofretaliationagainstanindividual who
makes a sexual harassment claim is forbidden. Retaliatory acts include any acts which affect the
claimant’swork environmentinsuchaway that would deteranother personfromreportingasimilar

incident of sexualharassment.

16



Appendix B: Additional Resources

Enforcement Guidance on VicariousEmployerLiability for Unlawful Harassmentby
Supervisors

https://www.eeoc.gov/policy/docs/harassment.html

This document providesspecific details on the potential for organizationalliability in situations of
workplacesexualharassment. Theinformationfoundin this documentisnecessary tounderstand

should legal intervention be brought into a harassment claim.

BetterBrave

https://www.betterbrave.com

Thiswebsite provides comprehensiveresources for victims of workplace sexualharassment. All
individualswhoclaimtohaveexperienced sexualharassment, evenifthey donotwanttomakean

official report, should be directed to this resource.

The Balance: Workplace Discrimination

https://www.thebalance.com/discrimination-4072987

TheBalanceisarespected websiteonhumanresourcesissues.Itssectiononworkplacediscrimination

offersanumber of valuable articles and resources related to preventing and responding to sexual

harassment.

17
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Appendix C: InvestigationQuestions

The following are questions taken directly from the EEOC’s Enforcement Guide.® Use these to frame

interviews with the claimant, the accused, and any third party witnesses.

Questions to Ask the Complainant:

o Who, what, when, where, and how: Who committed the alleged harassment? What exactly
occurred orwassaid? When diditoccurandisitstillongoing? Wheredid itoccur? Howoften
did it occur? How did it affect you?

o Howdidyoureact? Whatresponse did youmake whentheincident(s) occurred or afterwards?

o Howdid the harassment affect you? Has yourjob been affected in any way?

o Are there any persons who have relevant information? Was anyone present when thealleged
harassmentoccurred? Did you tellanyone aboutit? Did anyone see youimmediately after
episodes of alleged harassment?

o Didthepersonwhoharassed youharassanyoneelse? Doyouknowwhetheranyone
complained about harassment by that person?

o Arethereanynotes, physical evidence, or other documentation regarding the incident(s)?

o How would you like to see the situation resolved?

o Do youknow of any other relevant information?

Questions to Ask the Alleged Harasser:
o Whatis your response to the allegations?
o Iftheharasserclaimsthattheallegationsarefalse, ask why the complainantmightlie.
o Arethere any persons who have relevant information?
o Arethereanynotes, physical evidence, or other documentation regarding the incident(s)?

o Do youknow of any other relevant information?

¢Equal Opportunity Employment Commission. Enforcement Guidance on Vicarious Employer Liability for
Unlawful Harassmentby Supervisors. <https://www.eeoc.gov/policy/docs/harassment.html>.
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Questions to Ask Third Parties:
Whatdidyouseeorhear? Whendid thisoccur? Describe thealleged harasser’sbehavior
toward the complainant and toward others in the workplace.
What did the complainant tell you? When did s/he tell you this?
Do you know of any other relevant information?

Are there other persons who have relevant information?

19



Appendix D: Online Forums and Workshops

In addition to monitoring the behavior of its formal affiliates, The Open Stories Foundation
alsooperatesanumber ofin-person workshopsand onlineforums. Thereis precedentof other
organizationsrequiring theirforumand workshop participantstoabidebystandardsofbehavior.Itis
recommended that OSF adopt similar standards.

A key difference between sanctioning an employee who behaves inappropriately and a forum
orworkshop participantwhobehavesinappropriatelyis thatthelatter hassignificantlyless
opportunity forlegal recourse. Because of this, the process for enforcing standards of behaviorneed
notbe as formal asis explained in this document. Rather, a clear statement of expected participant
behavior and the discretion of forum moderators and workshop organizersis all thatis needed.

The following are sample statements for online and workshop participant behavior
expectations. [tisrecommended that potential onlineforum membersand eventattendeesberequired

to agree to these policies before they are permitted to participate in these spaces.

Online forums (Facebook group)

Members of this group are expected to treat each other with respect and dignity. Any type of
sexualharassmentwillnotbetolerated. Sexualharassmentincludesmaking sexually-explicit postsor
comments, sending unwelcome sexually-explicit messages to other members of this group, sending
repeated and unwelcome romantic messages to another member of the group, or any kind of
retaliatorybehavioragainstagroupmemberwhohasreportedbeingavictimofharassmentbyanother
member. If youhavebeen the victim of any of these behaviors, please contacta group moderator. Any
violation these policies will resultin corrective actionaccording to the discretion of the group

moderators, which may include banning from the group.

Workshops and other events
Inordertoprotectthe safety and wellbeing of all conference attendees, all attendees must agree
to follow standards of acceptable behavior regarding sexual harassment. Any kind of sexual harassment

willnotbetolerated. Sexualharassmentincludes making repeated and unwelcomesexual orromantic

20



advancestoward another person, stalking or following, inappropriate physical contact, unwelcome
photographing orrecording, unwelcomesexualattention, oranykind of retaliatory behavioragainsta
workshop attendee whohasreported being a victim of harassmentby another attendee. If you have
been the victim of any of these behaviors, please report them toa workshop organizer. Any violation
ofthese policies will resultin correctiveactionaccording to thediscretion of the organizers, whichmay

include removal from the event.
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